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applies equally to fire and marine insurance, where it is well settled that there 
is a right of subrogation. H all fir Long v. Railroad Companies, 13 Wall. (U. S.) 
367; Wunderlich v. C. fir N. W. Ry. Co., 93 Wis. 132, 66 N. W. 1144; The 
Frank G. Fowler, 8 Fed. 360 (S. D. N. Y.). That the insured's original cause 
of action was statutory is immaterial. Hart v. Western R. R., 13 Met. (Mass.) 
99; Caledonia Ins. Co. v. No. Pac. Ry. Co., 32 Mont. 46, 79 Pac. 544. It is 
true that no subrogation is allowed to life insurance companies. Conn. Mutual 
Life Ins. Co. v. R. R. Co., 25 Conn. 265; Ins. Co. v. Brame, 95 U. S. 754. But 
employers' liability insurance is strictly a contract of indemnity, and therefore re- 
sembles, in this particular, fire and marine rather than life insurance. See Rich- 
ards, Insurance, 3 ed., § 478; Sheldon, Subrogation, 2 ed., § 239. The right 
of subrogation was recognized without difficulty in the analogous case of land- 
occupiers' liability insurance. Wanamaker et al. v. Otis Elevator Co., 228 N. Y. 
192, 126 N. E. 718. In fire insurance, subrogation is granted against defend- 
ants who are not negligent, provided the insured had an action. Hall fir Long 
v. Railroad Companies, supra; Hart v. Western R. R., supra. A fortiori it 
should be granted against the negligent defendant in the principal case. The 
obvious result of the court's decision is that the employer pays for insurance 
which inures to the benefit of the tortfeasor, in the event that the employee 
elects to claim compensation. The Circuit Court of Appeals has reached an op- 
posite result. Travelers' Ins. Co. v. Great Lakes Co., 184 Fed. 426 (6th Circ). 



Mandamus — Adequacy of Other Remedies — Inadequate Remedy by 
Appeal. — The respondent, as judge in the court below, refused to make a 
reasonable allowance to the relator for expenses in prosecuting her suit for 
separate maintenance, on the ground that he had no jurisdiction to make such 
award. This was error cognizable by appeal. The relator petitions for a writ 
of mandamus to compel the respondent to make such allowance. Held, that 
the writ issue. Slate ex rel. Travis v. Maxwell, 108 S. E. 418 (W. Va.). 

Where a court refuses to act because it mistakenly decides it has no juris- 
diction so to act, mandamus is a proper remedy. State v. Smith, 69 Ohio St. 
196, 68 N. E. 1044; Wheeling Bridge fir T. Ry. Co. v. Paull, 39 W. Va. 142, 
19 S. E. 551. But it is well settled that mandamus to an inferior court will not 
issue where there is an adequate remedy by appeal. Commonwealth v. Thomas, 
163 Pa. St. 446, 30 Atl. 206; State v. Superior Court, 20 Wash. 502, 55 Pac. 933; 
Succession of Macarty, 2 La. An. 979. A usual code provision is that the writ 
must issue "where there is not a plain, speedy, and adequate remedy in the 
ordinary course of law." See 1915 Cal. Code Civ. Proc, § 1086; 1907 
Mont. Rev. Code, § 7215; 1913, 2 S. D. Comp. Laws, Code Ciy. Proc, 
§ 765. Courts have occasionally been willing to find that delay or inconven- 
ience makes appeal an inadequate remedy. State v. Johnson, 105 Wis. 90, 
80 N. W. 1104; Kelchum Coal Co. v. District Court, 48 Utah, 342, 159 Pac. 737; 
Stale v. District Court, 126 Minn. 501, 148 N. W. 463. See 79 Cent. L. J. 295. 
But cf. State v. Hadley, 20 Wash. 520, 56 Pac. 29; Ex Parte Whitney, 13 Pet. 
(U. S.) 404. Particularly has this been true in Alabama and Michigan. Ex 
Parte King, 27 Ala. 387; Dillon v. Judge, 131 Mich. 574, 91 N. W. 1029; T. &B. 
Co. R. Co. v. Iosco Circuit Judge, 44 Mich. 479, 7 N. W. 65. See High, Ex- 
traordinary Legal Remedies, 3 ed., §§ 186, 187. The West Virginia Court 
has also indicated a tendency to liberality. People's National Bank v. Burdett, 
69 W. Va. 369, 71 S. E. 399. In the principal case it finds the remedy by appeal 
inadequate, because the relator needs funds now to prosecute her suit. Ex 
Parte King, supra. A just result is thus reached by stretching the principles 
of mandamus; but it would be better, instead of overworking and extend- 
ing extraordinary remedies, to reach justice through a reformed appellate 
procedure. 



